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ORDER

Per Rahul Chaudhary, Judicial Member:

1.

By way of the present appeal the Revenue has challenged the
order, dated 21.01.2020, passed by the Ld. Commissioner of
Income Tax (Appeals)-24 Mumbai, [hereinafter referred to as
‘the CIT(A)’] for the Assessment Year 2013-14 whereby the Ld.
CIT(A) had allowed the appeal against the Assessment Order,
dated 24.11.2017, passed under Section 143(3) read with
Section 147 of the Income Tax Act, 1961 (hereinafter referred to
as ‘the Act’). This appeal was dismissed vide order dated
17.01.2022 on account of low tax effect. However, vide order,
dated, 21.11.2022 Miscellaneous Application (MA No.
81/Mum/2022) filed by the Revenue was allowed as the Appeal
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fell under the exceptions provided in paragraph 10(c) of the
Circular No. 3 of 2018 issued by the Central Board of Direct
Taxes (CBDT) as amended by letter dated 20.08.2018.

2. The Revenue has raised the following grounds of appeal:

“1. Whether on the facts and circumstances of the case and in
law, the Ld. CIT(A) was right in directing the AO to delete
the disallowance of Rs. 50,56,071/- made on account of
Depreciation, without appreciating the fact that the
assessee company has no business activity during the
relevant previous year?

2. Whether on the facts and circumstances of the case and in
law, the Ld. CIT(A) was right in directing the AO to delete
the disallowance of Rs. 50,56,071/- made on account of
Depreciation, without appreciating the fact that during the
year under consideration, the assessee was in BIFR and
was not carrying out any business activity?

3. Whether on the facts and circumstances of the case and in
law, the Ld. CIT(A) was right in directing the AO to delete
the disallowance of Rs, 50,56,071/- made on account of
Depreciation, without appreciating the fact that in order to
claim depreciation on any fixed asset, such asset must be
put-to-use for the purpose of business during the relevant
previous year?

4. Whether on the facts and circumstances of the case and in
law, the Ld. CIT(A) was right in directing the AO to delete
the disallowance of Rs. 50,56,071/- made on account of
Depreciation, without appreciating the fact that during the
relevant previous year, there is no usage of the asset/
machinery in business in relation to which the depreciation
was claimed?”

5. The Appellant prays that the order of the CIT(Appeals) on
the above ground be set aside and that of the AO be
restored.”

3. All the grounds raised by the Revenue are directed against the
order of CIT(A) deleting the disallowance of depreciation of INR

50,56,071/-, and are therefore, taken up together.
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4, The relevant facts in brief are that the Assessee filed return of
income on 27.09.2013 declaring loss of INR 77,73,471/-. The
case of the Assessee was selected for scrutiny and vide order
dated 24.11.2017 assessment under Section 143(3) read with
Section 147 of the Act was framed on the Assessee. The
Assessing Officer disallowed the claim of depreciation of INR
50,56,071/- made by the Assessee in the return of income on the
ground that the Assessee was before Board for Industrial and
Financial Reconstruction (BIFR) during the relevant previous year

and therefore, the Assessee was not operating in its machinery.

5. In appeal preferred by the Assessee, the CIT(A) allowed the
claim of depreciation of INR 50,56,071/- made by the Assessee
by relying upon the judgment of the Hon’ble Delhi High Court in
the case of CIT vs. Laxmiji Sugar Mills Ltd. : [2012] 20
taxmann.com 41 (Delhi) and the decision of the Tribunal in the
case of Rajasthan Explosives & Chemicals Ltd. vs. JCIT- [2017]
57 ITR (T) 143 (Jaipur-Tribunal).

6. Being aggrieved, the Revenue has now in appeal before us.

7. The Learned Authorised Representative for the Assessee
submitted that the Assessing Officer has disallowed the
depreciation of INR 50,56,071/- for the reason of non-user of the
machineries due to closure of the manufacturing activity of the
Assessee. The Assessee commenced its business in year 1991
and had been using the plant and machineries and other fixed
assets since then. The fixed assets of the Assessee Company
always remained in the factory and were ready for use during
the relevant previous year, however, the same could not be
utilised due to circumstances beyond the control of the

management. However, the Assessee remained a passive user
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during the period the management made earnest efforts to
revive the business and start the manufacturing activity. She
submitted that even if the asset is ready for use but could not be
actually used due to unavoidable circumstances, claim of
depreciation is to be allowed. The Assessing Officer has never
disallowed the claim of depreciation. In the immediately
preceding assessment year (i.e. Assessment Year 2012-2013),
the claim of depreciation was allowed. Similarly, in the
immediately subsequent assessment year (i.e. Assessment Year
2014 - 2015) also, after scrutiny, the claim of depreciation was
allowed by the Assessing Officer. A copy of the assessment
orders were also filed before CIT(A). She vehemently contended
that in view of the aforesaid, the claim of depreciation of INR
50,56,071/- be allowed and placed reliance on the judgments
cited in the order passed by the CIT(A) in support of her

contentions.

Per contra, the Ld. Departmental Representative relied upon the
assessment order and highlighted the fact that the Assessee was
before BIFR during the relevant previous year and to the
knowledge of the Ld. Departmental Representative, has not
been revived till date. She submitted that the Assessing Officer
was justified in denying the claim of depreciation as the assets
were not put to use during the relevant previous year.

We have heard the rival submissions and perused the material
on record. It is admitted position that the Assessing Officer had
disallowed the claim of depreciation made by the Assessee since
the machines were not being operated during the relevant
previous year. The CIT(A) allowed the claim of depreciation
following the decision of the Hon’ble Delhi High Court in the case
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of Laxmiji Sugar Mills Ltd. (supra) wherein contention of the
Revenue that depreciation claimed by an assessee should not be
allowed as the sugar mill had stopped functioning and was not
operational during the relevant previous year was rejected by
the Hon’ble Delhi High Court. It is not the case of the Revenue
that the machinery was not ready for use. In the case of
Rajasthan Explosives & Chemicals Ltd (supra), followed by the
CIT(A), the Tribunal allowed claim of depreciation even though
the factory was closed temporarily on account of liquidity
problems and the matter was pending before BIFR for revival of
the business. The CIT(A) had allowed claim for depreciation by
following the aforesaid judgments/decisions wherein
depreciation has been allowed in similar facts and
circumstances. Further, the Assessee has been allowed
depreciation for the immediately preceding assessment year
(i.e. Assessment Year 2012-13) as well as for the immediately
succeeding Assessment Year (i.e. 2014-15) in the identical facts
and circumstances. In view of the aforesaid, we do not find any
infirmity in the order passed by the CIT(A) and decline to
interfere with the same. Ground No. 1 to 5 raised by the
Revenue are, therefore, dismissed.

10. In result, the present appeal by the Revenue is dismissed.

Order pronounced on 24.01.2023.

Say- Say-
(B.R. Baskaran) (Rahul Chaudhary)
Accountant Member Judicial Member

Hag Mumbai; faAi® Dated :  24.01.2023
Alindra, PS
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